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Ms. Jennifer J. Johnson

Secretary

Board of Governors of the Federal Reserve System
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Washington, DC 20551

Re: Enhanced Prudential Standards and Early Remediation Requirements
for Covered Companies; FR Doc 1438 and RIN 7100-AD-86

Dear Ms. Johnson:

The U.S. Chamber of Commerce (“Chamber”) is the world’s largest business
federation, representing over three million companies of every size, sector and region.
The Chamber created the Center for Capital Markets Competitiveness (“CMCC”) to
promote a modern and efficient regulatory structure for capital markets to fully
function 1n the 21st Century economy. The CMCC welcomes the opportunity to
comment on the proposed rule regarding Lwhanced Prudential Standards and Early
Remediation Requirements for Covered Companies (“Proposal”) published by the Board on
January 5, 2012, regarding the supervision of large bank holding companies (“Large
BHCs”) and nonbank financial companies designated by the IFinancial Stability
Oversight Council (“IFSOC”) for supervision by the Board as systemically important
financial institutions (“SIFIs”). Large BHCs and SIFIs are also referred to collectively
herein as “Covered Companies.”

The CMCC supports the efforts to monitor and address systemic risk.
However, the CMCC 1s deeply concerned that the Proposal has the potential to have
serious disruptive and adverse effects on SIFTs, as well as on Large BHCs that provide
credit and other financial services to the business community. Specifically, the
Chamber 1s concerned that the proposal:

e Creates a one size fits all approach that fails to account for differing
business models, particularly with SIFIs;
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¢ Thc Proposal compcls SII'Ts to comment on the proposal in such a
manner that creates legal uncertainty and may endanger legal rights;

¢ T'he Proposal fails to identify or consider special 1ssues that may arise
from a diverse sct of STITs;

¢ Thce Proposal fails to provide a cost benefit analysis and in failing to do
so doces not allow commenters to understand the ecconomic impacts of
the Proposal or provide the Board of Governors of the Federal Reserve
System (“Board”) with informed comments;

¢ ‘I'he Proposal 1s not ripe for consideration at this time as the
“predommantly engaged in financial actrvities” rulemaking has not yet
been completed; and

¢ Thce Proposal, in its current form, creates conditions that place domestic
financial institutions at a competitive disadvantage m a global ecconomy.

Because of these concerns the CCMC believes that the Proposal s not
appropriately seasoned for consideration and that completion of the rule at this time
could create harmful impacts upon lending for busmesses needed for growth and job
creatton, as well as upon the operation of non-financial companics of all sizes.
Accordingly, the CCMC recommends that the proposal:

¢ Be terminated at this time in relation to all ST1s; and

¢ Be suspended at this time m relation to Targe BITCs pending a
resolution of tssues that may cause harmful impacts upon the fiancial
system and a competitive disadvantage for domestic financial

institutions.

Our concerns are addressed m more detail below.

CONCERNS

A.  Concerns Regarding the Treatment of Potential SIFIs under the
Proposal
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As relates to SIEIs, the Board’s rulemaking proceeding to adopt rules
implementing enhanced prudential standards and carly remediation requirements
(“Rules”) under sections 165 and 166 of the Dodd-TI'rank Act (“T'nhanced
Standards”) has scveral fundamental flaws that the Board must correct before
adopting a final rule:

1o

Section 165(b)(3)(1D) of the Dodd-I'rank Act (“IDI‘A”) requires the
Board to constder differences among Large BLICs (Ve., bank holding
companics with total consolidated asscts cqual to or greater than $50
billion) and STI‘ls when prescribing prudential standards for SII'[s and,
among other things, to adapt the standards as appropriate 1n light of the
predominant line of business of cach STI'T. Notwithstanding this
requirement, m the Proposal the Board would apply the standards that it
has designed for Large BHCs to all STI‘ls without modification and,
therefore, fails to comply with this requirement. The Board’s stated
mtention to “thoroughly assess the business model, capital structure, and
risk profile of a company”' gffer its designation as a S1I'I to determine
how the Enhanced Standards should be applied to it does not provide
legal justification for the Board to proceed with a formal rulemaking that
would apply on its face as a matter of law to the entire class of S11°Ts.
The Board may not promulgate a rule that applies on 1ts face to all S11'Ts,
acknowledge that 1t may be wholly mappropriate to apply the rule as
written to STIFTs and then attempt to justify promulgating such an
inadequate rule by stating that the Board has the authority, 1n effect, to
determine at a later time to do whatever 1t thinks 1s appropriate with
regard to STIFTs.

"The Proposal compels potential SIFILs to comment on the Enhanced
Standards without the bencfit of knowing whether or how the Enhanced
Standards may apply to them, or risk forfeiting their legal rights with
respect to the future application of the linhanced Standards to them.
Potential SIFLs cannot determine #/hether the Enhanced Standards may
apply to them before the Board 1ssues a final rule regarding the
definition of “predommantly engaged 1n financial activities,” which 1s a
prerequisite to defining the universe of “nonbank financial companies”
to which the Rules may be applied. Tn that regard, the Board recently

77 Ted. Reg. 594, 597 (Jan. 5, 2012) (“Proposal ).
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ssued an amended notice of proposed rulemaking with regard to the
definition with 2 comment period that remains open until May 25, 2012,
In addition, the I'SOC recently 1ssued a final rule regarding the process
for designating STTTs (“I'SOC Tinal Rule”), which provides only limited
interpretive guidance as to how the S1Hs will be identified.”
Furthermore, as discussed above, potential SIFLs cannot determine hop
the Rules may apply to them because the Board has not tailored, or
proposed a process for tatloring, the linhanced Standards for SI1'Is.

3, The Proposal 1s admittedly drafted from the perspective of how it would
apply to large BHCs, and the Board has not attempted to tdentify,
constder or address the specml issues that 1t presents 1n regard to the
diverse sct of potential SITTs.*

4. ‘The Proposal also fails to provide potential S11'Ts and the public 1n
gencral with a cost benefit analysts as called for i Exccuttve Order
13563, with which the Board has pledged to comply.

It 1s essential for the Board to recognize the damage that would be mflicted on
potenttal SIFIs and, 1 turn, on the financial services sector and the economy through
such an wrregular rulemaking proceeding. Nonbank financial companies should not be
expected or required to provide meaningful comment on this complicated and far-
rcaching Proposal at a point when, as discussed above, they are not able to determine
W hctha they may be designated as a SITFT and are not bcmg told how the Rules might
apply to them. Moreoy er, potential SII'Is may feel compelled to devote substantial
resources to the possible application of the Enhanced Standards to their
organizations, including by restructuring important aspects of their busmesses, capital
structure and relationships with customers and counterpartics, notwithstanding that
the Enhanced Standards were not evaluated or considered with regard to their
application to them.

Accordingly, subject to our additional comments with respect to U.S.-based
Large BIICs on page 4 of this letter, we respectfully request that the Board
immediatcly announce that it 1s terminating this rulemaking procceding with respect
to all SII'Ts, and expressly limit 1t to companies that qualify as Large BHCs under
section 225.12(d)(2) of the Proposal.

- 77 Fed. Reg. 21494 (April 10, 2012).

77 Lied. Reg. 21637 (April 11, 2012).
Id.
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In order to satisfy the statutory requirements of section 165 of the DFA and
the requirements of the Administrative Procedure Act (“APA”) with regard to the
right of the public to be afforded a meanmgful opportunity to comment on proposed
rules, and the obligation of an agency proposing a rule to publish a statement of basis
and purposc for the rule,’ the Board should undertake a separate rulemaking to
cstablish a process for tatloring the application of the Tinhanced Standards to STT'Ts
(“SII'T Rulemaking”) that embodies the following principles:

1, The STI'T Rulemaking should not commence before (a) the Board has
adopted a final rule definmg the term “predommantly engaged in
financial activities” under section 102(b) of the DI'A | (b) the Board has
adopted a final regulation under section 170 of the DIFA sctting forth
criteria for exempting certain types and classes of nonbank financial
companies from SI1I'l designation by the 1'SOC and (c) the operations of
the FSOC under the FSOC Final Rule regarding the designation of SIFIs
have advanced to a point where cither significant nonbank financial
companies have been designated as SII'[s or they know whether they are
under scrious consideration for designation.’

©)

‘T'he Board should initiate the SII'l Rulemaking by 1ssuing an advance
notice of proposed rulemaking (“ANPR”) that would allow potential
SIFIs to provide meaningful comments regarding the process for
tatloring I'nhanced Standards for their special circumstances, as
Congress mtended. 'T'he Board’s objective should be to create a logical,
transparent process that includes (a) consulting with individual FSOC
members that are the primary regulators of a proposed SITT’s
subsidiarics, as required by scction 165(b)(4) of the DIFA, (b) constdering
recommendations from the FSOC regarding appropuate Enhanced
Standards for SIFIs (assuming recommendations are madc), as provided
n scctton 165(b)(3)(C) of the DIFA, and (c) soliciting and considering the
views and explanations provided by SII'[s regarding the unique aspects
of their capital structures, accounting practices, regulatory requirements
and busincess operations. Input from these sources would provide
critical information to the Board as 1t determines how the each S1I'Ts
differences from a bank holding company should be addressed.

S5 U.S.C. §333(b) and (¢).
We strongly recommend that the I'SOC not designate any nonbank [inancial compames as SIIIs until the
proposed SIII Rulemaking has been completed by the Board.

6
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B. Concerns Regarding the Treatment of U.S.-Based Large BHCs
Under the Proposal

In addition to our recommendations with respect to potential SIFIs, we are
stmilarly concerned about the application of the Proposal to Large BIICs. Large
BI'ICs operate in a highly competitive global marketplace. The Proposal in 1ts current
form would place them at a competitive disadvantage with comparable companies.

The Board notes that foreign banking organizations that have U.S. banking
operations and that have global total consolidated assets of $50 billion or more are
subject to sections 165 and 166 of the DI'A." However, the Board states that the
current proposal would apply only to U.S.-based bank holding companics that arc
covered companies and to nonbank covered companies and would not apply to
foreign banking organizations.® I'he Board states that determining how to apply
Enhanced Standards to foreign banking organizations 1s difficult, and as a result, 1s
not currently 1ssuing a proposal explaming how [inhanced Standards would be applied
to foreign banking organization.

Foretgn banking organizations that qualify as Covered Companies actrvely
compete with large BHCs both 1 the U.S. and throughout the world for the same
busiess opportunities and customers. We believe that, consistent with the mandate
for due regard to the principle of national treatment and competitive opportunity sct
forth 1n section 163(b)(2)(A) of the DIFA, 1t would be fundamentally tappropriate
and unfair for U.S.-based large BHCs to be subject to linhanced Standards while
thetr foreign banking organization competitors were not. Similar competitive equality
concerns arc presented for Targe BITCs with respect to potential STITs, since the
Proposal indicates that the Board will tatlor the application of Tinhanced Standards to
mdividual SIFIs after their designation, 1 a process that may not involve notice and
public comment in regard to amendments to the Rules.

Accordingly, we request that the Board suspend further action on the Proposal
until it has ssued a proposed rule that addresses the application of Enhanced
Standards to forcign banking organizations that arc Covered Companices and all

Proposal, 77 I'ed. Reg. at 398,
Proposal, 77 Ted. Reg. at 597-8.
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parties, including U.S.-based l.arge BHCs have had an opportunity to review and
. . . . <
comment on the proposed rules for foreign banking organizations.”

C. Concerns Regarding the Proposed Prudential Standards

Furthermore, as we will describe in Section 11, we believe that clements of the
Proposal would impose constraints on Covered Companies that arc unnccessaty,
mflexible, and particulatly 1 the case of the single counterparty credit hmits provision,
potentially damaging to the U.S. financial system and economy.

DISCUSSION
I. Any Final Rule Arising from the Proposal Should Not Apply to SIFIs

1. 11 Is Premature to Tingage in a Rulematking Proceeding that Wonld Tmpose
Stgnificant Oblisations and Burdens on S11Ls as a Class when the Universe of
Potential S1E1s 1las Not Been Defined and the Potential Members of the Class
ack a Basis 1o Determine Whether They Wonld Be Designated as ST,

‘The Proposal would impose Enhanced Standards on both Large BIICs and
nonbank financial companies that are designated as S1I'Ts. Large BHCs are clearly
able to 1dentify themselves by reference to proposed section 223.12(d)(2). "I'hey have
clear notice that they will be subject to the requirements mn the Proposal. As a result,
they are well positioned to provide informed comments on the Proposal.

SIFIs are in an entirely different position. The Board has recently issued an
amended notice of proposed rulemaking regarding the definition of the term
“predominantly engaged m financial activitics,” and nonbank companics cannot
determine whether they will be deemed to be nonbank firancal companies before a
final rule to define the term is adopted.

Although the Board 1s required by section 170 of the DIYA to promulgate
regulations “sctting forth the criteria for exempting certain types or classes of U.S.
nonbank financial companics or foreign nonbank financial companics from
supervision” by the Board, it has taken no public action with regard to this

The Board in the Proposal states that it “is actively developing a proposed framework for applying the
Act’s enhanced prudential standards and early remediation framework to foreign banking organizations,
and expeets o issue this framework lor public comment shortly.”™ Proposal, 77 Fed. Reg. at 598.

10 76 Ted. Reg. 7731 (Feb. 11,2011),
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requirement.'' As a result, potential SII‘Is do not have the benefit that Congress
mtended they have of knowing whether they are exempt from designation as a SIF1
and thus would not be subject to the requirements imposed by the Proposal.

Mortcover, the FSOC Final Rule does not provide clear gutdance as to whether
any particular nonbank financial company will be designated as a SIFL. The FSOC
['inal Rule contains interpretive guidance that sets forth certain quantitative screens,
mcluding a minimum asset size threshold, that would be used to select a company for
mittal evaluation in Stage 1 of a three-stage evaluation process. [lowever, even the
quantitative thresholds in Stage 1 create some ambiguity regarding their application. ™
l'urthermore, Stages 2 and 3 of the interpretive guidance rely on increasingly non-
quantitative criteria for determining whether any nonbank financial company should
be designated as a SITT. Indeed, the I'SOC has stated that it “reserves the right, at its
discretion, to subject any nonbank financial company to further review 1f the [FSOC]
believes that further analysts of the company 1s warranted . . . irrespective of whether
such company meets the thresholds in Stage 1.7

Under these circumstances, 1t 1s patently unfair, mapproprate and violative of
the intention of the notice and comment requirements of the APA for the Board to
request comments about and from potential SIFILs that do not know whether they will
be subject to the Rules that have been proposed.

2 Lhe Proposal Ls Adprinistratively Defective in that 1t Ls Not Designed or Structured
to Address the Special Circumstances of STHs Notwithstanding that the Board
Concedes that STT'Ts Differ Significantly from I.arge BT1Cs.

The Proposal devotes only a single paragraph to how the 'nhanced Standards
would relate to STITs. Tt states as follows:

11 5 gl R 7 f o i
I'me Board’s most reeent Semiannual Regulatory Flexibility Agenda provides no indication that the Board

1s planning to issue the regulations required under section 170 of the DFA. 77 Fed. Reg. 8071 (Feb. 13,
2012).

For example, the discussion ol the threshold lor asset size in Stage 1 ol the appendix refers o $30 billion in
global consolidated assets. This metric would appear, appropriately to exclude assets under management.
77 Ted. Reg. at 21661. Tlowever, the TSOC has stated that it “may consider the aggregate risks posed by
separale [unds that are managed by the same adviser” and that its analysis “will gppropriately relleet the
distinct nature of assets under management compared to the asset manager’s own assets.” 77 Ted. Reg. at
21661 n.6, 21645 (emphasis added).

B 77 Ted. Reg, at 21642.
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While this proposal was largely developed with large, complex bank holding
companics in mind, some of the standards nonctheless provide sufficient flexibility to
be readily implemented by covered companies that are not bank holding companics.
In prescribing prudential standards under section 165(b)(1), the Board would [sic] to
take 1nto account the differences among bank holding companies and nonbank
financial companies supervised by the Board. Following designation of a nonbank
financial company by the Council, the Board would thoroughly assess the business
model, capital structure, and risk profile of the designated company to determine how
the proposed enhanced prudential standards and carly remediation requirements
should apply. The Board may, by order or regulation, tatlor the apphication of the
enhanced standards to designated nonbank companies on an individual basis or by
category, as appropriate. |[footnotes omitted|]™*

This paragraph raiscs a serics of important issues regarding the validity of this
rulemaking proceeding with respect to SIIIs:

. Why 15 the Board secking to apply the Enhanced Standards to a class of
entitics —STI*Ts — that it apparently did not have i mind when 1t drafted
the Proposal?

. What 1s the Board’s rationale for not carcfully considering the
circumstances presented by nonbank financial companices that might be
designated as S1FIs and to draft Enhanced Standards to address and
accommodate the differences between SIl'ls and Large BHCs?

. I'Tas the Board considered and quantified the costs to potential STITs, the
financial system and the economy of imposing linhanced Standards
designed for Large BIICs on SIFIs and of SIFIs revising their business
modcls and mnvestment strategies to comply with Targe BITC-centric
metrics that may be mappropriate, meffective and even counter-
productive for achieving increased systemic financial stability?

o Why has the Board not advised the public as to which specific standards
it believes can be readily implemented by STIFTs and which it believes
cannot?

. ‘The Board appears to ndicate that only after a STI‘1 1s designated will 1t

consider how the Rules should apply to it and that, depending on that
review, the Board may amend the Rules or 1ssuc an order to tatlor the
application of the Rules to a particular STI'T or a category of STI'Ts.
Under this approach, how can anyone, including the 1'SOC, a potential

4 Proposal, 77 Ted. Reg. at 397.
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STI'Ps functional regulators, the markets, or a potential SII° tself,
understand how the Rules would apply to it if it were to be designated?
The Board’s indicated approach would appear to ignore the assessment
madc of cach SITT by the I'SOC 1n order to make 1ts designation.
Indeed, it would put the FSOC 1n the position of designating a SIF1
without being able propetly to constder how cffectively or cfficiently the
Rules would operate to mitigate the percetved threat to financial stability
posed by the company. 'T'he Board’s attempt to maximize 1ts reservation
of discretion to deal with SIFIs 13, therefore, not only fundamentally
unfair to STI'Ts but also destructive of the intended gate keeping function
of the I'SOC.

The Proposal would apply the Rules to both Targe BITCs and STT'Ts. As a
result, 1t 15 incumbent on the Board to consider how the Rules would apply to both
categories of mstitutions. Without providing commenters with a reasonable
description of how the Rules would apply to the wide variety of unidentified
companics that may be designated as STI'Ts, the Board’s approach doces not satisfy the
requirements of the APA. A core requirement of the APA s to give the public fair
notice of and a meaningful opportunity for comment on a proposed rule. ‘This
cnables the public to provide input that the promulgating agency 1s required to
evaluate and incorporate into its final rulemaking, including in a statement of basis
and purpose. Here, the Board acknowledges that it has not made any effort to craft
the Rules with SIFLs in mind. As a result, a potential SIFI 1s subject to the risk that
the Board will adopt Rules that may not appropriately apply to the company, but that
nevertheless on thetr face would be applicable to critical aspects of the company’s
operations. 'The Rules provide no mndication of whether or how they would be
tatlored to the actual situation and circumstances of a newly designated STTFT.

T'o take just one example, a potential SIFI may operate under a capital structure
and regulatory capital requirements that do not meaningfully correlate with the capital
standards to which Targe BITCs have long been subject. Tn such a situation, the
potential SII' might not have sufficient capital to meet the capital requirements
mposced under the Rules because of its organizational form, statutory or regulatory
restrictions ot long-standing busincess or operating considerations. Tf the company
were to be designated as a SII'l and had madequate capital under 1.arge BHC-centric
regulatory capital requirements, 1t could be subject to severe regulatory restrictions on
its business under the carly remediation structure established by the Rules.
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If the Board proceeds on this course, it would place potential STI‘Is 1n the very
difficult position of being forced to speculate both on (1) whether it would ultimately
be designated as a SITT and (11) how the Board might scck to tatlor the apphication of
the Targe BITC-centric Rules to it

During what could be an extended period of uncertamnty, a potential SIFI
would have to dectde whether to proactively restructure its business operations,
capital structure and strategic plan to seek to respond to a potentially mappropriate
and inapplicable regulatory structure. T'o the extent that this situation holds the
potential of significant harm to the company, including the prospect of adverse
market valuation movements i response to public disclosures regarding the potential
adverse impact of the Rules 1f applied to the company following 1ts designation, 1t
underscores the defective nature of the current rulemaking proceeding and presents a
presumably unintended and wholly avoidable threat to financial stability and the
economy. Moreover, restructuring or other actions taken by potental S11°Is to
address the possible application of the Rules to them may have an adverse impact on
financial markets and a destabilizing impact on U.S. financial stability.

A fundamental clement of a rulemaking proceedmng 1s the promulgating
agency’s obligation to support the policy and legal choices that it has made in light of
the comments recerved. The statement of basts and purpose should lay out the
agency’s thought processes and evaluation of the arguments in the comments it
recetved. 1f the Board continues on the path that it has outlined in the Proposal, it
will not be able to meet this requirement and will not provide fair or transparent
treatment to companies that are ultimately designated as SIl'ls. "T'herefore, we
recommend that the Board terminate this rulemaking proceedmg with respect to
STI'Ts and expressly limit 1t to companics that qualify as Targe BITCs under section
252.12(d)(2) of the Proposal. Tn addition, 1n order to satisfy the statutory
requirements of section 165 of the DFA and the APA requirements regarding notice
and comment and the statement of basts and purpose, the Board should undertake a
scparate SIT'T Rulemaking that mects the principles enumerated above.

II. Comments on the Requirements of the Proposal

1 If the Board Proceeds nith the Rulematking with Respect 1o STUTs, It Should Fixtend
the Timeframes Jor Compliance by STI'Ts with Provisions of the Rules.

As discussed above, the Proposal s Targe BITC-centric. Tn that regard, TLarge
BHCs, which are accustomed to this regulatory framework, are far better prepared
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than SII'Ts are to accommodate the relatively short time periods proposed for
Covered Companices to come nto compliance with the varous provisions of the
Rules. These changes will be incremental for Targe BITCs, but STTFTs may be required
to make wholesale changes, for which the proposed time periods for comphzmcc will
be madequate. 1f the Boatrd decides to proceed with applying the Rules to SIEIs, we
request that the Board reconsider all the effective dates for various provisions of the
Rules 1n order to provide adequate time for a newly designated STIT to achieve
compliance with the applicable requirements. In this regard, the Board should take
note of the long implementation periods, some extending until 2019, for banking
organizutions to come into compliance with proposals of the Basel Committee on
Banking Supervision, including capital requirements under Basel 111.7

Tt also s noteworthy with regard to implementation of the Rules that section
113(d) of the DIFA requires the I'SOC to reevaluate cach STIT at least once cach year
to consider whether 1ts designation should be rescinded. Tt would be consistent with
this cautious approach to designation status that the Board revise the Rules to mclude
(1) a probationary period during which a STI'T may scck to restructure or unwind that
portion of its business that caused 1t to be demgnated and to have 1ts designation
rescinded by the FSOC and (11) a corresponding extension of all the compliance
periods n otder to avoid possibly unnccessary disruptions of a newly designated
SHPs bustness model and business relatmnshtps

We also request that the Board consider extending the compliance deadlines
that would apply to Targe BITCs. We believe that providing Targe BTTCs with
additional time to attain comphance with the Iinhanced Standards would avoid
creating competitive disparities with banking organizations in other jurisdictions. 1t
would also give Targe BITCs and their customers and counterpartics a better
opportunity to adjust to changes that may result from the implementation of the
Enhanced Standards and limit the potential for disruption to the financial system and
the cconomy.

2 Risk-Based Capital Reqguirements and T everage Tiniits
Under the Proposal, a STI'T will gencerally become subject within 180 days of its

designation to the same risk-based capital requirements, leverage limits and capital
plan-related and stress test-related capital requirements that apply to Large BHCs.

12 Rasel Committee on Banking Supervision, Basel I11: A Global Regulatory Framework for More Resilient

Banks and Banking Systems (June 2011).
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This extremely short compliance pertod appears to ignore the 1ssues that a newly
designated SIFI would encounter.

STITs arc unhikely to have operated under such requirements before their
designation. They likely have not been subject to bank regulatory capital definitions,
risk-based capital calculations, regulatory accounting practices or bank regulatory
examination practices related to capital adequacy. Morcover, they do not have
experience with the Board’s stress test practices or capital planning requirements,
which could result i higher capital requirements. The Proposal makes no
accommodation whatsocver for this key difference between Targe BITCs and STIVTs.

As a matter of administrative law and fundamental fairness, the Board must
recognize that a STI'T may have to make a range of dynamic business changes to 1ts
existing capital structure, information technology systems, business operations and
mvestments in order to comply with the Rules’ capital requirements. It 1s essential
that the Rules provide an adequate transition period for SIFIs so they are not putin a
Catch-22 situation of being made subject to requirements to which they cannot
conform m the allotted time.

In enacting section 165 of the DEFA, Congress mtended to give the Board
broad flexibility to develop individualized capital requirements for a SII'1 or category
of STI’ls or to impose alternative risk control measures to be applied 1n place of
capital requirements.'® Specifically, section 165(b)(1)(A)(1) provides that the Board
shall prescribe risk-based capital requirements and leverage limits, #x/ess the Board, in
consultation with the 'SOC, determines such requirements are not appropriate for a
company that 1s subject to more stringent prudential standards because of the
activitics of such company or structure, in which case, the Board shall apply o7her
standards that result 1 stmilarly strmgent risk controls.

Simuilarly, section 165(a)(2)(A) of the DFA provides that i prescribing more
stringent prudential standards, the Board may, on its own or pursuant to a
recommendation by the I'SOC, “differentiate among companies on an individual
basis or by category taking into account their aapiral sirmctire, riskiness, complexity,
financial activitics . . ., size, and any other related factors the Board . . . deems

16 o ; § 3 5 3 %, :
I'me Board states that seetion 171 ol the DFA calls Tor the Board to impose the same minimum risk-based

and leverage capital requirements on Covered Companies as it imposes on insured depository institutions.
Proposal. 77 I'ed. Reg. at 597 n. 26. We belicve that the applicable provisions of section 163 of the DA
provide clear superseding authority lor the Board to cstablish alternative capital standards or other risk
control measures for a SIIL or category of S1I'Is, notwithstanding section 171.
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appropriate” (emphasts added). l'urthermore, section 165(b)(3) of the DI'A provides
that, 1 prescribing enhanced prudential standards, the Board sha// take nto account
differences among SIT°Ts and TLarge BT 1Cs, based on a range of specified factors.
[inally, section 163(b)(4) of the DI'A reguires that before the Board tmposes prudential
standards that are likely to have a significant impact on a functionally regulated
subsidiary of a SIF1 it must consult with cach member of the FSOC that primarily
supervise any such subsidiary with respect to such standard. The Board has not
acknowledged this statutory requirement or included any such process 1n the Rules.

Thus, the specific and general provisions of section 165 discussed above
require the Board to determine, without any limitation by section 171, the capital
requirements that would apply to a SII'I or category of S1Ils or whether alternative
risk control measures should be applied 1n place of capital rcc]Lu'rcmc:nts.lT

Accordingly, we recommend that the Board revise the proposed Rules to add a
new section 252.13(b)(4) as follows:

(#  Notwithstanding subsections (b)(1)-(3), the Board
may tssuc an order with regard to a nonbank covered
company or a category of nonbank covered companics,
which may establish alternative mintmum capatal
requitements or other risk control measures and  specify
the time petiod for which such alternative minimum capital
requirements or other risk control measures shall apply.

In addition, the Board should provide a longer pertiod for a SIFI to become
subject to the capital requirements that arc applicable to that STI'T. This could be
accomplished by modifying proposed section 252.11(a) to provide as follows:

(@) Applicability. A nonbank covered company 1s subject to
the requirements of sections 252.13(b)(1) and (b)(2) or

7 Many SIITs may be subject to separate prudential oversight, which the Board should rely on to provide the

basis for the enhanced standards that the Board may apply to them. For example, the Board has indicated
that a savings and loan holding company (“*SLLHC”) that has more than $10 billion of total consolidated
assets, which is subject to internal stress test requirements under section 165(1)(2) of the DFA, will not be
required o comply with the requirements ol the Rules unul the Board has established risk-based capital
requirements for SLIICs in general. 77 l'ed. Reg. at 631. The Board should adopt a similar approach with
regard to the application ol all enhanced standards o SIFls in general and consider carelully the existing
prudenual standards applicable to cacl SIFI belore applying any enhanced standards to a given conipany.
It should also be noted that SLHCs are not subjeet to the capital requirements ol section 171 ol the DFA
untal July 2015, See DIFA § 171(b)(4)(D).
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(b)(4) as of the first full quarter that occurs three years after
the date the Council has determined under section 113 of
the Dodd-TI'rank Act that the company shall be supervised
by the Board, or such later date as the Board may
determine on 1ts own or 10 responsc to a request by a
nonbank covered company to be appropriate.

A longer period for SII'Is to come into compliance would also be more
conststent with the proposed timetable in Bascl 111 for its capital requirements to be
fully implemented and would be less distuptive of existing business and investment
relattonships.

3. [iquidity Requirements
3.1 The Government Tunding Preference Impacts the Ticonomy.

All Covered Companics must maintain a hiquidity buffer of unencumbered,
highly hquid assets 1 an amount sufficient to meet the company’s projected net cash
outflows in the face of the projected loss or impatrment of its existing funding
sources for a period of 30 days over a range of liquidity stress scenarios.'® I lighly
liquid assets” are defined to include only three categories of assets: (1) cash; (1)
securities 1ssued or guaranteed by the U.S. government, a U.S. government agency or
a U.S. government-sponsored entity (together, clauses (1) and (1) are referred to as
“Preapproved Asscts”); and (ut) other assets that are demonstrated to the Board’s
satisfaction to (a) historically have low credit risk and low market risk, (b) be highly
liquid, and (c) be a type of assct that has historically served as a haven when market
liquidity is impaired (Ze., during a flight to quality) (“Catcgory 3 Asscts”)."” The
Proposal places the burden on a Covered Company to demonstrate to the satisfaction
of the Board that an assct satisfics all the criteria to be a Category 3 Assct.

The lack of guidance regarding the identification of Category 3 Asscts would
establish, at least mitially, a strong bias in favor of holding Preapproved Assets as a
liquidity buffer and against holding private sector or state or local government
mstruments. There are no quantitative criteria, procedures or timetables for the
Board to follow in making its determination. As a practical matter, the necessity of
recetving prior Board approval under these conditions for a Category 3 Asset to be

L Proposal, 77 Ted. Reg. at 648, proposed 12 CT.R. § 252.57(a).

B Proposal, 77 Ted. Reg. at 646, proposed 12 CT.R. § 232.51(g).
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mncluded 1n a liquidity buffer could be highly disruptive of state and local government
and private financing cfforts.

To avotd this outcome, we request that the Proposal be revised to include
guidelines and procedures under which Covered Companices would be able to identify
Category 3 Asscts on their own with a high degree of confidence and would not be
required to seck prior Board approval. The guidchines could include mintmum
standards or safe harbors regarding credit risk, market risk, and liquidity, as well as
criterta for a “flight to quality” such as 1identifying benchmark securities or indices,
margins above relevant benchmark prices or index levels and underwriting standards.

3.2, Liguidity Risk Management Mandates Are Overly Prescriptive.

In addition, the proposed liquidity r1isk management requirement 1s highly
prescriptive regarding (1) the duties of the board of directors or the risk committee of
a Covered Company to oversee tts hiquidity risk management, (1) the clements of
liquidity stress testing and (u11) the monitoring of pledged and unpledged asscts,
liquidity risk exposures and intraday liquidity requirements.™ ‘T'he boards of directors
and senior management of mdividual companies that have distinct business models
and risk profiles should have the latitude to use their judgment to mstitute policies
and procedures that are best suited to obtaning the destred objectives. Accordingly,
we request that the Board revise Subpart C of the Proposal to provide principles-
based gutdance for liquidity risk management that the board of directors, risk
committee and sentor management of a Covered Company should apply, and that
directors and sentor management be evaluated and held accountable on the basis of
thetr achievement of the corresponding objectives and not be required to take
narrowly defined actions regardless of whether those actions are the most cffective or
cfficient means of achieving the desired objectives.

Furthermore, we believe that the Proposal should be less prescriptive about
how companics can formulate liquidity and funding projections, as the type of cash

. . . ) ) i
flow projections described are not appropriate to all business models.™

+ Single Counterparty Credit 1:xposure 1 dpmits

€ Proposal, 77 Ted. Reg. at 646-649, proposed 12 C.T'R. §§ 252.2(b), 252.56(b) and (c) and § 252.60.

Proposal, 77 Fed. Reg. al 647, proposed 12 C.F.R. § 252.55(¢).
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41 The 10% of Capital and Surpius I ipiilation Is Arbitrary and May Be
Hiohly Disruplire.

The Chamber represents participants of all sizes in the capital markets. Tts
members are end users of risk mitigating instruments offered by BLICs with $500
billion or more of total consolidated assets and potential SIFIs (together these
companics arc referred to as “Spectfied Covered Companies”). We are concerned
that the 10% hmat, calculated using the methodologies 1 the proposal (which, as
described further below, significantly overstate risks), will severely limit the ability of
our members to hedge therr risks with high credit quality counterparties. Tt will do so
unnecessarily, based on a Current lixposure Method (“ClIiM)” methodology that both
sophisticated market participants and the Board abandoned some time ago. T'he flaws
n the methodology are detatled comprchensively in comment letters by other
stakcholders and trade assoctations.

T'he use of the CEM™ to calculate exposure, combined with the requirement
that the r1sk be shifted to the credit protection provider under the substitution
method in the proposal, results mn a significant overstatement of risk, which will in
turn causc many of the dealers 1n these mstruments to be unduly constrained 1n
transacting with other dealers. A study conducted by The Cleating [ louse
Association, based on data supplied by 13 BHCs with consolidated assets of S500
billion or more, concluded that 1f the current Proposal 1s adopted the average
counterparty exposurc for these excesses would be 248%0 of the applicable credit
limit. Tf the dealers are constramned in laying off their risk with cach other, because of
faulty methodologies of measuring risk in the proposal, the availability of those will to
take on risk will be reduced. The implications are that all dertvative end users will
have to compete for what availability there is, and the cost of doing business will
mcrease for all.  Non dealers, not subject to the 10%% limat, may fill part of the gap.
[owever, many may not have the infrastructure to take on the excess which would
have to be shed by the affected Specified Covered Companies. Morcover, such
substitute providers may not be of the credit quality required by our members. We
illustrate these potential impacts m the following examples:

22 e 45 4 ¢ ; g
I'me CEM does not give [ull credit to master netung agreements and collateral exchanged among

counterpartics; thus, the methodology overstates the counterparty risk associated with transactions that are
collateralized and that could be offset against other like transactions under U.S. accounting rules. The
CEM has been recognized as lacking in risk-sensitivity by U.S. and international regulators as they have
introduced and encourage BIICs to use more sophisticated model-based risk measurement tools.
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Iixample 1: If a mid-sized company were interested in ratsing debt funding, it
would likely do so through a market-making Specified Covered Company. In order
for the Specified Covered Company, as underwriter, to assume the sk of holding the
company’s bonds until they could be sold, the Specified Covered Company would
need to hedge any bonds that its holds in inventory. 'The best hedge in this casc likely
would be a credit default swap (CDS) on the 1ssuer’s name that the underwriter would
buy from a Specified Covered Company. Tf the underwiiter 1s unable to face the
Specified Covered Company, 1t will need to find a smaller counterparty with which to
hedge the trade. Given smaller counterpartics have smaller inventories of CDS, the
available hedges may be weaker or more expensive. This will increasce the transaction
costs as 1t will be passed on to the mid-sized tssuer.

Ixample 2: Tfa U.S. company were contemplating the purchase of a Philippine
company, it may wish to hedge thetr currency exposure by purchasing an option on
the PHP/USID exchange rate. If the Specified Covered Company providing a price
for the hedge 1s counterparty constrained in terms of who mn the market it can hedge
with, the price for the option to the U.S. company would likely crease, increasing
the cost of the transaction.

The higher costs resulting from unnecessary constraints among Specified
Covered Companies will likely result mn competitive disadvantages for U.S. financial
firms, as analogous large exposure regimes 1 other parts of the wotld allow for the
usc of more advanced, risk-sensitive measures of counterparty exposures.”™

Section 165(e)(2) of the DI‘A authorizes the Board to impose a more stringent
limit on credit exposure among covered mnstitutions as 15 “nccessary to mitigate risks
to the financial stability of the United States.” TTowever, the Board has not provided
any cvidence that size alone, or $500 billion in asscts spectfically, 1s a sufficient factor
to make this distinction, nor that the more stringent 10%6 test 1s “necessary” to
mitigate r1sks to financial stability. We urge the Board to conduct a study of the
“neccessity” of the 10% limit for financial stability, and the impact such a lmit would
have on the markets.

The Proposal’s application of the 10% limit to STI'Ts of any stzc assumes that
all STI'Ts, regardless of their size or any other features they may possess, pose the same
risk to U.S. financial stability as BHCs that qualify as Specified Covered Companies.

23 i : z o ; 5 ;
Further, these regimes apply a 23 percent exposure limit 1o all counterparties, and the UK and EU large

exposure regimes, in particular, allow exemptions lor central counterparties, certain sovereigns, and assels
used to meet mmimum hquidity requirements.



Ms. Jennifer J. Johnson
April 30, 2012
Page 19

Again, the Board has made no effort to explain this presumed equivalence. Under the
FSOCs SIFT designation rule, a nonbank financial company with as little as S50
billion of total consolidated assets may qualify for Stage 1 evaluation for possible
designation.™ Tt is not clear why a STI'T that may be less than one-tenth the size of a
BIIC that qualifics as a Spectfied Covered Company should be subject to the identical
percentage restriction on 1ts single counterparty credit exposure. It also 1s not clear
why STI'Ts, as a group, that engage 1n credit transactions with BTTCs that qualify as
Specitfied Covered Companies or other SII'Is should be subject to a drastically smaller
credit exposure limit than are Large BLICs that do not qualify as Specified Covered
Companies and that engage n the identical credit transactions with the identical
parties.

It 1s also worth noting that while other nations have adopted single
counterparty credit limits, we are not aware of any country using the methodology
proposed by the Board. U.S. financial services firms will be put at a competitive
disadvantage — and an unnccessary one, given that the proposed methodology
misstates and exaggerates risk.

If the Board chooses to retamn the 10% limit, we request that the Board
republish the Proposal with a statement, upon which the public may provide
mformed comment, discussing (1) why S11'Ts, as a group, should be subject to this
requirement, (it) what the costs of this requirement are in terms of the reduction or
disruption of credit relationships that it may entail and (i11) why the Board determined
to sct the reduced limit at 10 percent of capital and surplus as distinguished from
some other percentage level.

42 The Gorernment Funding Preference Shoutd Be liliminated; 1ligh Qualiry
Nou-U..S. Sorercions Should Be | :xempred as Conunterparties.

Direct claims on, and the portions of claims that are directly and fully
guaranteed as to principal and mterest by, the U.S. and its agencies are exempt from
the proposed single counterparty credit exposure limits.” In addition, direct claims
on, and the portions of claims that are directly and fully guaranteed as to principal and
mterest by, 'annic Mac and T'reddic Mac while they remain in conservatorship and
any additional obligations ssued by a U.S. government-sponsored entity, as
determined by the Board, are also exempt from the credit exposure limits.™ ‘This

< 77 Fed. Reg. at 21661.
2 Proposal. 77 lied. Reg, at 654, proposed 12 C.I'R. § 252.97@)(1).
26

Id.. proposed 12 C.T'.R. § 252.97(a)(2).
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approach has the same effect as the liquidity buffer requirements discussed above of
creating a government funding preference. Lo avoid an unintended and unwarranted
adverse impact on private sector financing, we request that the exemption from the
counterparty credit exposure mits be expanded to mclude any asscts that are
determined to be Category 3 Asscts for purposes of the hiquidity buffer requirement
under proposed section 252.51(g).

Moreover, we are concerned that undue constraints on Specified Covered
Companics could limit their ability to play crucial roles as market makers in the event
of a sovereign crists. In this regard, we request that the Board modify the Proposal to
exempt credit exposure to high quality non-U.S. sovereigns and high quality state and
local obligations, designated from time to time by Board, from the smgle counterparty
credit exposure limits.

4.3 Recordkecping Requirements Are Substantial and Reqguire Additional Time
SJor Compliance by S111s.

In order to comply with the proposed single counterparty credit exposure
limits, a Covered Company must engage in complex and extensive recordkeeping on a
daily basis for itsclf and all of its subsidiarics.” 'The required monitoring and
calculation 1s not unlike the measures that a banking organization must take to
observe loan-to-one-borrower limitations; however, the infrastructure, compliance, I'l
systems and overall resources needed to continuously monitor credit exposures as
proposcd in the NPR, would involve very significant build outs for many firms.
l'urthermore, potential S11°Ts that do not conduct banking busmesses are not
ordmnarily subject to limitations and compliance and recordkeeping requirements of
this nature. The establishment and testing of policies and procedures to perform such
complicated compliance activitics and the tramning of compliance and other emplovees
regarding the new requirements would be a major undertaking for any newly
designated SIFL Accordingly, we request that the Board amend the proposed Rules
to provide that STI'Ts will have until the later of October 1, 2014 or the date that 1s
two years after the date the company 1s designated as a SII°1, or such later date as the
Board may determine on its own of in responsc to a request by a SIFI to be
appropriate, to comply with the sigle counterparty credit exposurce requirements.

44 Texasting Credit Transactions Shontd Be Grandfathered.

27 1d., proposed 12 CT.R. § 252.96(a).
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Nonbank financial companies may not be generally subject to single
counterparty credit exposure mits, and, even 1f such limits may apply from time to
time, they would not necessarily include rules for aggregating credit exposure that are
nearly as sweeping as thosce proposed as part of the Rules. As a result, the proposed
credit exposure limits may be disruptive of stable, long-term and highly benefical
credit relationships telied on by potential SIFILs and their clients and customers.
[Towever, the Proposal docs not include any discussion of how a newly designated
STI'T would be treated 1f its credit exposure to an unaffihated counterparty exceeded
the limitation at the time the credit exposure provision became applicable to the SIFL
Under the Proposal, the requirement would generally become applicable to a newly
designated SII'l begmning on the first day of the fifth quarter followmg the date on
which the company becomes a Covered Company.® SIIls and their counterparties
should not be subject to new restrictions that could disrupt pre-existing and
potentially long-term, legally binding credit exposure transactions or existing credit
exposure positions, mncluding securities holdings.

Accordingly, we request that the Board revise Subpart I of the Rules to
“orandfather” all credit exposures of a STl to an unaffiliated party (including legally
binding commitments) that are outstandmg or in cffect at the time of its final
designation as a SIFI by the FSOC (or as of another approprate date). 1f the Board
were to determine not to provide such grandfather treatment, we request that 1t
provide other relief. Such relief might mclude, without imitation, an extension of the
time period for achieving compliance or a procedure to request such an extension;
phased-in comphiance over an extended period of time; individualized treatment of
various categories of credit relationships based on their duration, purpose, legal status
ot other relevant features; and, as called for by section 165(b)(3) of the DFA; a
detailed procedure for the Board, on its own initiative or at the request of a newly
designated STTT, to “tatlor” the application of the credit exposure limits to the
mdividual features and circumstances of the company.

4.5.  The Connterparty Credit T:xposure of a Nowconirolled Tnrestment Tand
Shonld Not Be Aggregated with the Connterparly Credit =xposure of 115

<

Sponsor or Adriser.

Under the Proposal, a fund or vehicle that 15 sponsored or advised by a
Covered Company (together a “IFund”), including a registered investment company,

28 Proposal, 77 Fed. Reg. at 649, proposed 12 C.F.R. § 252.91a)(1).
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would not be considered to be a subsidiary of the Covered Company and thus would

not be aggregated for purposes of calculating the Covered Company’s credit exposure
if the Covered Company was not deemed to “control” the I'und under the apphcable

definition of control.” We agree with the Board’s Proposal in this regard.

The Board seeks comment on whether the counterparty credit exposure of
money market mutual funds (“MMMI's”) and “certain other funds or vehicles” that
are sponsored or advised by a Covered Company should be ncluded as part of the
Covered Company’s counterparty credit exposure for putposes of calculating its
aggregate counterparty credit exposure.” We believe that aggregating the credit
exposures of MMMI's and other funds or vehicles with their sponsors or advisers for
purposes of the credit exposure restrictions would be mappropriate for many reasons,
mncluding that it would present an maccurate view of credit exposure and be
operationally very difficult to implement.

MMMFEs 1n particular are highly regulated by the Securities and Exchange
Commisston (“SINC”) and arce subject to a regulatory regime that was recently
strengthened m order to mcrease their ability to withstand extreme economic stresses
and to reduce the risks of large, sudden redemptions by thetr sharcholders. With
regard to registered mvestment companices more generally, the Investment Company
Act of 1940, the Investment Advisers Act of 1940 and regulations adopted thereunder
by the SIC establish governance, reporting, recordkeeping, custodial and other
requirements that serve to maintain the mdependence of registered investment
companics from their advisers and, in turn, limit the exposure of mvestment advisers
to the credit, market, liquidity, reputational and other risks that the funds they manage
may encounter or that may arise from their role as sponsors or advisers.

Morcover, a Covered Company that sponsors or advises an MMMI 15
responsible for managing the asscts n a MMMLE on behalf of the MMME’s
sharcholders. As with other Funds, the sharcholders, not the Covered Company, own
the asscets. We believe the Proposal appropriately reflects this critical point.

The Board’s approach is further supported by the operational challenges that
Covered Companics that sponsor or advise, but do not control, I'unds would face

- Proposal, 77 Fed. Reg. at 614, A Covered Company would not be deemed o control a Fund that it
sponsored or advised 17 (1) it did not own or control more than 25 percent of the voling seeuritics or total
equity of the T'und and (ii) the TFund would not be consolidated with the Covered Company for financial

» reporting purposes. Proposal, 77 Fed. Reg at 649, proposed 12 C.F.R. § 252.92().

Proposal, 77 Ted. Reg. at 614-615.
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attempting to calculate their credit exposure, given the number of 'unds that might
be mvolved and the composition and turnover of thetr portfolios. Any decision by
the Board to pursue this alternative approach should only be pursued after the
publication of a thorough cost bencefit analysts in regard to such an alternative.

5. Risk Management and Risk Compmilice Reguirements

‘I'he Proposal requires (1) all Covered Companies and (11) all bank holding
companics (“BIICs”) that are publicly traded and have $10 billion or more of total
consohdated assets but arc not Targe BITCs to mamtain an enterprise-wide risk
management committee of the company’s board of directors.” Among other
requirements, the risk committee must have an independent director and at least one
member with risk management experience commensurate with the company’s risk-
related factors.” Tt also must have a formal, written charter pursuant to which 1t
oversees the operation of the company’s risk management framework, including
appropriate risk limits, policies and procedures, monitoring and reporting systems,
and mcthods of compliance.”

The DEA directs the Board to impose risk committee requirements only on
Covered Companics that ate publicly traded.™ "L'he Board, in fact, acknowledges this
point in the Proposal.” Nevertheless, the Board has expanded this requirement to
apply to all Covered Companies, both those that are publicly traded and those that are
not, without mdicating any basts or any authority for doing so. Indeed, while the
DTFA spectfically provides the Board with discretion to imposce sk committee
requirements more broadly to cover publicly traded BHCs that have less than S10
billion of total consolidated asscets, it grants no authority to the Board to engage in
discretionary rulemaking to apply risk commuttee requirements to SIITs that are not
publicly traded. Under established rules of statutory interpretation, the grant of
authority to the Board with respect to a specifically described group of companies —
i.e., publicly traded BLICs that have less than $10 billion of total consolidated assets —
mdicates that Congress intended to withhold such authority from the Board with
respect to SII‘Is that are not publicly traded.”

e Proposal, 77 Fed. Reg. at 656, proposed 12 C.F.R. § 252.126(a).
2 Id., proposed 12 C.F.R. § 252.126(b)(2).

33 Id. proposed 12 C.L'R. § 252.126(b)(1) and (c).

H 12U.S.C. § 5365()(1).

z( Proposal, 77 Fed. Reg. al 623,

J0

See, e.g.. Independent Insurance dgents of America, Inc. v. Hawke, 211 1. 3d 638 (D.C. Cir. 2000)
(applving the doctnne expressio uninus est exclusio alterius and (he presumption against surplusage m
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We request that the Board revise the Proposal to clearly provide that the risk
committee and other risk management requirements of proposed scection 252.126 do
not apply to SITTs that arc not publicly traded. The DIFA also has no prescriptive
requirements regarding the performance by a risk committee of its responsibilities.”
As discussed above with tespect to liquidity risk management, ovetly prescriptive
requirements interfere with the ability of directors to apply thetr judgment and
exercise their discretion as to how a Covered Company can best address the risk
management 1ssucs it encounters. Diversity among the approaches to risk
management 1s also more likely to result in greater stability and faster evolution of
best practices than would be the case 1f homogenized risk management practices were
prescribed as proposed. We request that the Board revise the Proposal to set forth
principles-based guidance regarding the objectives of the risk committee and to make
the board of directors accountable for the risk committec’s results, without dictating
the specific methods to be used or actions to be taken.

[Furthermore, we request that the Proposal be revised to remove the dual-
reporting requirement for the chief risk officer; while this individual should have
ready access to both the chief executive officer and the risk commuttee, we do not
believe it 1s necessary that the rules mandate a specific organizational structure. The
Proposal also should be revised to clarify that a risk committee 15 not required to have
more than one independent director, and that a risk committee does not assume any
responsibility for the day-to-day operations of the Covered Company.

6. Stress Test Reguirements
6.1, Public Disclosure Requiresments Are 1ixcessire.

‘The Proposal provides for the Board to conduct an annual supervisory stress
test of the ability of cach Covered Company to absorb losses mn adverse cconomic and
financial conditions. Tiach Covered Company also must conduct two internal stress
tests each year. Within 90 days of submitting a report to the Board of the results of
its 1nternal stress tests, cach Covered Company must publicly disclose the results of its

legaslative language, the express statutory authority granted to national banks to engage in msurance sales
in towns with a population of 5.000 persons or less did not permit the Office of the Comptroller of the
Curreney {o authorize the sale of limited types of msurance by national banks outside such locations).

37 12U.8.C. § 5365()(3).
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internal stress tests.” T'he public disclosure must include, at a minimum, a description
of the types of risks included 1n the stress test, a “high-level description™ of the stress
test scenarios, a general description of the methodologies used to conduct the stress
test, and the result of the stress test with regard to aggregate losscs, pre-provision net
revenue, allowance for loan losses, net ncome, and pro forma capital levels and
capital ratios across the plannmng horizon of the stress test under cach stress test
scenario.”

The extent of the proposed public disclosure of the results of cach internal
stress test 1s overly broad. Tt includes projections and pro forma information that may
be proprietary, speculative and, except as required by the Proposal, would be
confidential and would not be publicly disclosed. The amount and specificity of the
data to be disclosed 1s troubling because 1t may causce the data to be mistakenly viewed
as “hard” data and to be rchied on as the basis of unwarranted conclusions,
speculation and reaction in financial markets. The data also may be used to attempt
to “reverse engineer” other undisclosed information regarding a company’s financial
condition or performance. To guard against this danger, we request that the Board
revise the Proposal to permit Covered Companies to provide a general description or
summary of their internal stress test results, stmilar to the disclosures that the Board 1s
required to make of the results of its annual supervisory stress tests. Under no
ctrcumstances should a Covered Company be required to disclose base case scenario
results, which would be akin to providing earnings guidance. ‘L'he Proposal also
should be revised to require the Board to tatlor the stress test scenarios to the
characteristics of the various classes of companies covered by the stress test
requirements.

6.2. The Conflict between the Update Requirement in the Proposal and the
Regquirement of the Board’s Regulation Q) Should Be | :liminated.

The Proposal also requires that cach Covered Company take into account the
results of its annual supervisory stress test mn updating its plan for rapid and orderly
resolution. "T'his update 1s to be completed within 90 days of the Board’s publication
of the summary results of the Covered Company’s supervisory stress test.™ 'The
Proposal does not provide a timetable for the conduct of the annual supervisory stress
tests. However, i the preamble of the Proposal, T'able 2 indicates that the Board

Proposal, 77 Fed. Reg. al 659 and 660, proposed 12 C.F.R. § 252.146(a) and § 252.148(a).
Proposal, 77 I'ed. Reg. 660, proposed 12 C.1'.R. § 252.148(b).
Proposal, 77 Ted. Reg. at 657-658, proposed 12 C.T'.R. § 252.136(b).
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expects to publish the summary results by early April of each year.* Based on this
timetable, all Covered Companies would be required to update their resolution plans
by approximately carly July of cach ycar.

The timing of this update requirement 1s not coordimated with the final rule
that has been jomtly adopted by the Board and the Federal Deposit Insurance
Corporation (“I'DIC”) governing resolution plans. That rule provides that a Covered
Company should submit an annual update of its resolution plan on or before the
anniversary date of its initial plan filing.” "I'he anniversary date will be December 31
for all Covered Companics with less than $100 billion of total nonbank asscts (or, 1n
the case of a foreign-based company, less than S100 billion of total U.S. nonbank
assets), and 1t will fall on various dates for all Covered Companies that become subject
to resolution plan requirements after November 30, 201 1.% Outside of its annual
update, a Covered Company 1s not required to revise 1ts resolution plan except upon
recetving a joint written request from the Board and the IFDDIC specifying the portions
or aspects of its resolution plan that are to be updated. ™ "Lhus, for all but the largest
BI'ICs and for most companics that become subject to resolution plan requirements
after November 30, 2011, the requirement in the Proposal to automatically update 1ts
resolution plan on or about July 1 of cach year 1 responsc to the release of annual
supervisory stress test results conflicts with the Board’s Regulation QQ), which
requires the Board and the I'DIC jointly to make a specific written request to a
Covered Company to update 1ts resolution plan at any time other than the plan’s
anniversary date. We request that that FRI revise section 252.136(b) of the Proposal
to climmate this conflict.

T Corered Companies Should Be Able 1o Reguest Additional Lime to Comply with
Debr-ro-1:quiry 1 .imits.

The Proposal provides that the FSOC, after determining that a Covered
Company poscs a grave threat to U.S. financial stability and that the prescribed action
1s necessary to mitigate such risk, may require the company to maintain a debt-to-
equity ratio of not more than 15-to-1, beginnimg not later than 180 days after the
company is so notified.” Upon request by the company, and upon a determination

4 Proposal, 77 Fed. Reg. al 628,

4 12 CIR § 243.3(a)3). 76 L'ed. Reg. 67323, 67335 (Nov. 1, 2011). The IRI3 and the I'DIC may jointly
determine to set a dilferent filing date. 12 C.1I'R. § 243.3(a)(4).

o 12 C.FR. § 243.3¢a)(1) and (2).

:: 12 CIFR. § 243.3(b)(1).

Proposal, 77 Ted. Reg. at 660, proposed 12 CT.R. § 252.152(a).
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that 1t has made good faith efforts to comply and that it would be 1n the public
mterest to do so, the Board may extend the compliance period for up to two
additional 90-day periods.*® We request that the Board provide for the possibility of
granting additional extensions. As noted i the Proposal, an extension must be in the
public interest. This may occur, for example, when more rapid efforts to achieve full
compliance may cause a “fire sale” of asscts that would disrupt financial markets and
causc harm to other owners of the same or comparable asscts. The Proposal should
be revised to give the Board more latitude to deal with such circumstances.

8. The Board’s Discretion to Impose Liarly Remediation Should Be More Restricted.

‘The Proposal sets forth a number of early remediation requirements that the
Board 1s required to imposc on a Covered Company based on the presence of any one
of several trigger conditions. Based on the severity of the trigger conditions, the
remediation may extend from Level 1 (heightened supervisory review) to Level 2
(restrictions on capital distributions, assct growth, acquisitions and activities), Level 3
(prohibitions on capital distributions, assct growth, acquisitions and activitics) and
level 4 (assessment for resolution under 'litle 11 of the Dodd-I‘rank Act).*

The application of this remediation matrix is highly discretionary on the part of
the Board. A table in the preamble of the Proposal indicates that a Covered Company
that meets all quantitative requirements to be considered well capitalized would
nevertheless be subject to heightened supervisory teview if 1t “demonstrated capital
structure or capital planning weaknesses.”*® Tf, upon completion of Tevel 1 review,
the distress or weakness of a company mdicated that “further decline of the covered
company 1s probable,” the Proposal states that the company must be assigned to
Tevel 2 remediation.”” These standards provide few discernible limits to the Board’s
excrcise of tts discretion to imposc significant restricttions and requirements based on
subjective conclusions. We request that the Board revise proposed section 252.162(a)
to provide more detatled guidelines regarding Level 1 triggering events, such as to
require 2 mmnimum of more than onc triggering condition.

We also have concerns about the use of market indicators and stress test results
as triggers. Market indicators arce subject to mantpulation and have the potential to
rapidly exacerbate a company’s distress. Separately, stress test results are

4 Id., proposed 12 CT.R. § 252.152(b).

e Proposal, 77 Fed. Reg. at 662, proposed 12 C.F.R. § 252.162.
ki Proposal, 77 L'ed. Reg. at 635.
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mappropriate triggers of remediation actions given that they are based on extreme,
hypothetical future scenartos, and a single outlier quarter’s results 18 not necessarily an
mdicator of distress today.

9. Lhe Proposal Does Not Comply with the Papernork Reduction Adl.

Under the Paperwork Reduction Act, the Board 1s required to sct forth a
description of the likely respondents to the mformation collection activities under the
Proposal and an cstimate of the burden that would result from the collection of
mformation. Although the Board clearly intends that the Rules would apply to STITs,
the Paperwork Reduction Act notice mn the Proposal does not include any SI1¢1s
within 1ts listing of respondents and therefore does not mnclude any estimate of the
annual reporting burden for STIFTs under the Rules.” The Board does not give any
explanation for why it omitted any reference to the impact of the paperwork burden
on SII'Ts. I'or example, the Board has mdicated that it will publish information
regarding the reporting requirements of Large BIICs with respect to risk-based capatal
requirements and leverage limits.” Tt has provided no information regarding the
reporting requirements for S11Is i this regard.

The Board should reconsider the application of the Paperwork Reduction Act
to SII'Is that would be subject to the Rules and publish the required paperwork
reduction notice addressing the burden that the Rules would place on SII'Is.

10, The Proposal Does Not Contain a Cost Benefit Analysis.

Under Exccutive Order 13579, the Adminsstration urged mdependent
regulatory agencics, including the Board, to comply with Tixecutive Order 13563
(“ToO 13563”),” which sets forth principles to guide federal rulemaking activitics by
executive agencies. LThose principles include: proposing or adopting a regulation only
upon a reasoned determination that its benefits justify its costs, talloring regulations to
imposc the least burden on socicty, conststent with regulatory objectives, and
choosing among alternative regulatory approaches those approaches that maximize
nct benefits.

In a letter dated November 8, 2011, Board Chairman Ben Bernanke advised
Cass Sunstein, Administrator of the Office of Information and Regulatory Affairs of

30
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Proposal, 77 Ied. Reg. at 642,
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the Office of Management and Budget, that the Board had reviewed 110 13563 and,
while it did not apply to independent agencies such as the Board, the Board had
nevertheless tried to abide by the principles described therem and to believe that the
Board’s regulatory cfforts should be designed to mmmmize regulatory burden.

Notwithstanding Chairman Bernanke’s statement, the Proposal doces not
contain any discussion of whether the Board has conducted the cost benefit analysts
for the Proposal that 1s a central element of 11O 13563, or, if it has done so, what the
details of that cost bencefit analysis are, 1n order that the public can provide comment
on that analysis as provided for in T1O 13563. The entire Proposal 1s certain to
mmpose significant costs, not just on Covered Companies but also on the financial
system and the economy 1n general. ‘I'he Board, however, has provided no
mformation regarding its calculation of costs and bencfits to cnable Covered
Companics or other members of the public to comment thercon or make their own
determination. l'urthermore, as the Board acknowledges, the special 1ssues ratsed by
the application of the Rules to SIFIs ratse very significant concerns about the choices
the Board makes in regard to the relative burdens that would be imposed on BITCs
and SII‘Is by alternative forms of regulation. In our view, regardless of whether the
Board sccks to apply the Rules to SIFIs as described 1 the Proposal, it 1s essential
that 1t publish a cost benefit analysts that clearly describes the costs and benefits that
the Board expects the Proposal to generate so that Covered Companies and the public
may consider them and have a meaningful opportunity to comment thereon.

The Board’s decision not to address cost benefit analysis considerations in the
Proposal s particularly surprising in hight of the fact that the Board jotned with other
mdependent regulatory agencies m publishing an extensive, 13-page cost bencefit
analysts i the proposed rule to implement the Volcker Rule.” Cleatly, if a company
ot bank 1s deemed to be systemically important and supervised for systemic risk
purposcs, there 15 an cconomic impact that must be assessed and studied.

CONCLUSION

As discussed above, we behieve that the proposal 1s not ripe for further
consideration, much less completion. We also believe that when the Board
undertakes a SII‘1 Rulemaking, it must fully incorporate the cost benefit analysis and

76 Fed. Reg. 688406, 68924-68936 (Nov. 7,2011).
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other principles of EO 13563 into that rulemaking and publish its cost benefit analysis
of the SIFT Rulemaking for public comment.

We agree that there 15 a need to monittor and regulate systemic risk. However,
we must also recognize that risk 1s necessary for a free enterprise system to operate
efficiently and for businesses to expand and create jobs. Overly broad and vague
attempts to regulate that will deter normal and expected risk-taking 1s economically
harmful. We appreciate and value the comment process to help spur a dialogue to
create informed and even-handed regulations that strike a balance 1n preventing harm
and spurring growth. Such goals are not mutually exclusive.

Unfortunately, we believe that the Proposal does not strike that balance and 1n
its current form will cause more harm than good. Accordingly, we respectfully
request that the Board immediately terminate this rulemaking with respect to SIFIs,
and suspend the rulemaking with respect to U.S.-based Large BICs until the Board
publishes a proposed rule applying the Enhanced Standards to foreign banking
organizations that are Covered Companies.

Sincerely,

M%SWNJ \

Dawvid Hirschmann
Prestdent and CEO
Center for Capital Markets Competitiveness



